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UNITED STATES DISTRICT COURT 
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SAN FRANCISCO DIVISION 


UNITED STATES OF AMERICA, ) 

) 

v. ) 

) 

KWOK CHEUNG CHOW, et al. ) 

) 

Defendants. ) 

) 

) 

) 

) 

) 

) 


No.: CR 14-00196 CRB 
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INTRODUCTION 

Defendant Chow filed a “response” to the government’s Sentencing Memorandum in which he 
raised new arguments pertaining to alleged ineffective assistance of counsel that were not a response at 
all, as well as responding to the government’s motion for restitution and the government’s motion for 
the entry of a money judgment. (Doc. 1530). The government submits the following to briefly address 
these issues. 

ARGUMENT 

A. Because the Ineffectiveness of Counsel Argument Is Not Properly Before The Court For 
Sentencing, Chow’s Argument Should Be Stricken 

Pursuant to the requirements of the Criminal Local Rules and Rule 32 of the Federal Rules of 
Criminal Procedure, the government filed its sentencing memorandum on July 22, 2016. (Doc. 1518). 
The government appropriately addressed the Presentence Investigation Report, the § 3553(a) sentencing 
factors, and applicable law, and made its sentencing recommendation. On July 18, 2016, Chow filed his 
sentencing memorandum in which he also addressed appropriate sentencing factors and issues. (Doc. 
1509). 

In Chow’s first argument in his current “Response” to the United States’ sentencing memorandum, 
he addresses none of the matters actually raised in the government’s sentencing memorandum. Instead, 
in an apparent effort to set forth an issue on direct appeal by bringing it up to the district court, he raises 
a claim of ineffective assistance by prior counsel. The government submits that the matters raised by 
Chow in his first argument should be stricken and not considered by the Court for several reasons. 

First, because this argument does not, in fact, pertain to any of the considerations this Court is 
required to take into account when determining the appropriate sentence under § 3553(a), and is not 
responsive to any matters raised by the government in its sentencing memorandum, this portion of 
Chow’s “Response” should be stricken from the record. 

Second, a full and proper record for a claim of ineffective assistance of counsel has not been made at 

this stage - nor does the government believe that such a claim will ever succeed. Chow has simply 

cherry picked excerpts from the lengthy record in this case in an attempt to paint a false impression for 

the Ninth Circuit on appeal suggesting that this is an issue ripe for resolution. It clearly is not. While 
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full of allegations, Chow’s argument fails to meet either prong of an ineffective assistance claim: (1) that 
his counsel acted below an objective standard of reasonableness based on acts or omissions that fell 
outside of the wide range of professionally competent assistance, and (2) that counsel’s actions 
prejudiced the defendant, meaning a reasonable probability that, but for the errors, the result of the 
proceeding would have been different. Strickland v. Washington, 466 U.S. 668 (1984). Even in raising 
the issue, Chow has not made a record or sufficient showing to support such a claim. As this Court dealt 
with in the recent case of United States v. Furminger, 14-102 (CRB) (N.D. Cal. 2014), late-filed and 
premature claims of ineffective assistance of counsel need not be addressed by the trial court where the 
record is not developed. The appellate court reviews a district court’s decision not to hear a motion for 
new trial alleging ineffective assistance of counsel for abuse of discretion. United States v. Steele, 733 
F.3d 894, 898 (9 th Cir. 2013). As the Ninth Circuit held in reviewing this Court’s decision in 
Furminger: 


The district court did not abuse its discretion when it refused to 
hear Robles’s ineffective assistance of counsel claim under Strickland v. 
Washington, 466 U.S. 668 (1984). Such a claim is “more appropriately 
reserved for habeas corpus proceedings, where facts outside the record, 
but necessary to the disposition of the claim, may be fully developed.” 
United States v. Laughlin, 933 F.2d 786, 788 (9“ Cir. 1991). Because 
Robles’s ineffective assistance of counsel claim was “broad-based and the 
evidentiary record to consider it was sorely lacking,” United States v. 
Steele, 733 F.3d 894, 898 (9 th Cir. 2013), the district court did not abuse its 
discretion in declining to consider it. 


United States v. Furminger, Fed.Appx. , 2016 WF 3135755 *2 (9 th Cir. June 3, 2016). Needless to 

say, much of the abundant evidence in the record that would refute Chow’s current claim of 
ineffectiveness has not been addressed. As just one example, the record of the June 15, 2016 
proceedings before this Court on Chow’s motion to substitute counsel, during which Chow’s concerns 
(and complaints?) about his existing counsel were presumably aired, remain under seal and the 
government is not privy to that evidence. In light of the resolution of that matter, it appears that Chow 
was, in fact, satisfied with two of his three attorneys. In addition, prior counsel has not been heard from. 

Further, post-trial statements by Chow belie the validity of the current ineffectiveness claim and 
instead demonstrate that Chow’s current claim is purely strategic, with no actual substance. The 
government has previously noted that in a post-trial interview with the media, Chow told a reporter that 
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he believed his attorneys “did a very good job.” See, Doc. 1518, n. 5. In post- verdict jail calls, Chow 
told girlfriend Alicia Lo and niece Elaine Chiu - both of whom were defense witnesses at Chow’s trial - 
about his tactical and strategic interest in not appearing to be dissatisfied with his counsel until after he 
had an opportunity to litigate post-trial motions. See, Exhibit 1, CD containing recordings of phone 
conversations on April 7, 2016 at 19:55; April 7, 2016 at 20:15; April 7, 2016 at 21:10; and April 8, at 
21:27. In listening to those conversations, it is clear that Chow does not actually believe his counsel was 
ineffective; if he did, he would have raised that claim and abandoned post-trial motions brought by those 
attorneys. Instead, he explains to Lo and Chiu that raising a claim of ineffectiveness must be 
strategically timed. 

For instance, during the conversation on April 7, 2016, at 19:55 a.m., Chow and Lo discussed having 
a conversation with someone, apparently an attorney, advising them named “Dennis.” 1 Lo told Chow he 
needed to review pleadings that would be filed and review them and claim ineffective assistance of 
counsel at that time [Approx. 00:04:20]. Chow refused, stating “Baby, ineffective counsel it’s 
contradicting my, my issue to recuse the Judge. I do not want to put that in there. But in my sentencing 
day, after the hearing, okay, after the hearing, okay, I can consider that.” [Approx. 00:04:20-56]. Chow 
went on “Baby, right now, if I put that in there, that means my lawyer no good. That means this motion, 
I open the doorway to the Judge, to the, to the prosecutor to walk out of there, and I do not want to open 
this doorway for nobody.” [Approx. 00:05:00-15]. In other words, Chow was not dissatisfied with his 
lawyers or their actions and wanted them to continue representing him in the same manner until he had 
no other options but to pretend that he had issues with his counsel. 

During a conversation on April 7, 2016 at 20:15, Chow and Lo engaged in a long discussion wherein 
Lo asked Chow to first run any motions to be filed by his prior attorneys by an appellate attorney with 
whom she was apparently consulting. [Discussion starts at approximately 00:03:00.] Chow told Lo that 
no other lawyer would file the recusal motion that he wanted filed. [Approx. 00:04:25]. Chow told Lo 

1 In the event that defendant Chow makes the same claim as he made previously regarding 
“authentication” of these jail calls, the calls are authenticated by the same documentation previously 
provided to the Court in connection with the government’s earlier submissions. Furthermore, as 
provided by law, “[n]o limitation shall be placed on the information concerning the background, 
character, and conduct of a person convicted of an offense which a court of the United States may 
receive and consider for the purpose of imposing an appropriate sentence.” 18 U.S.C. § 3661. 
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that he did not want to file a motion for ineffective counsel at that point because he was “not going to 
take off any strength from my lawyer.” [Approx. 00:07:30]. He explained that as soon as he filed an 
ineffective assistance motion, his lawyers will be off his case and he was not ready to do that yet. 
[Approx. 00:08:00 to 00:10:00]. When Chow asked why the appellate attorney could not talk to 
“Curtis,” Lo said that would not “look good later when we go to ineffective assistance of counsel, even 
though Curtis knows we are going to do ineffective assistance of counsel, right now Curtis does not 
want that, but ready for it later.” Chow then commented that he thought that Curtis was ready for it at 
any time, but maybe not yet, and that Chow did not want them off of the case at that time. [Approx. 
00:10:45 to 00:12:00], 

When Chow later spoke to Chiu on April 7, 2016 at 21:10, he explained he was having a 
disagreement with Lo. He said he was “fully supporting my lawyer regardless whatever they do.” He 
emphasized this was “my decision.” [Approx. 00:06:30 - 00:07:45]. Chow said he thought that what 
“Curtis” and “Tyler” were doing was in Chow’s “best interests,” and reiterated this was “my decision.” 
[Approx. 00:08:30]. Chow said if they were out, they would have no power in his case. Id. Chow 
explained that “our motion [apparently referring to the recusal motion] is explosive” and will have “a lot 
of impact to, to, to my case.” [At approx. 00:09:00]. He said the press would be interested and noted 
that he was getting ready to sign on a movie deal and the press would make a big deal out of that. Id. 

He wanted to make the motions, and then see what happened. [Approx. 00:11:00]. He asked Chiu to 
find out from his lawyers what the plan was if the motions were not successful. [Approx. 00:09:45]. 

In the subsequent phone conversation with Chiu on April 8, 2016 at 21:27, Chiu told Chow that his 
attorneys were working on recusal, outrageous government conduct, and new trial motions. [Approx. 
00:02:00]. Chow expressed approval and said “everything they are doing I am going to 100% back 
them up.” [Approx. 00:04:25]. He noted that if he filed a motion for “incompetent attorney,” that 
would min everything that was pending. Id. 

Thus, it is clear that Chow was satisfied with his counsel and their representation; making an 
eventual ineffectiveness claim was always the planned strategy if things did not work out in his favor 
with the post-trial motions. 

Additionally - and notably - Chow’s “Response” does not even attempt to deal with the fact that 
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Chow himself was on the stand for days during the trial. That was clearly Chow’s choice at trial. 
Counsel cannot take the stand for a defendant, counsel cannot make a defendant tell the truth, and 
counsel cannot prevent a defendant from exercising a Constitutional right to testify in his own defense. 
In the instant case, Chow’s testimony and lack of credibility were demonstrated to the jury. The jury 
heard Chow tell his story first-hand. The jury, as everyone else who listened to Chow, could not 
mistake the abundant lies that Chow told while he testified. They assessed his credibility and that 
assessment is reflected in finding Chow guilty on every count in the indictment. 

In now raising an ineffective assistance claim before this Court in connection with sentencing, Chow 
entirely fails to address that he himself lied on the stand on numerous occasions and, thereby breached 
his prior plea agreement with the government. Regardless of counsel’s activities, Chow was convicted 
because the evidence of his guilt was overwhelming. Chow’s strategic objective to avoid the weight of 
the evidence was to testify, but then he elected to lie. That Chow lied on the stand is not on his counsel, 
that is on him. 

The jail statements by Chow - only those that have been reviewed by the government to this point - 
make it clear that Chow’s current claims of ineffective counsel are just the latest in his long line of 
efforts to blame everyone but himself for his current predicament. Those statements, like his testimony 
during trial, were false, manipulative and contrived. As Chow himself described during his jail calls, he 
has waited until he had no other options available to now claim that he received ineffective assistance of 
counsel. 

For all these reasons, the government respectfully submits that Chow’s false, engineered, and 
manipulative claims of ineffective assistance should be stricken from the record. 

B. The Restitution Request for Reimbursement of Funeral Expenses is Reasonable 

Chow objects to the Leung family’s request for reimbursement for expenses for Allen Leung’s 
funeral, stating that $15,881.60 of the $32,433.60 is “necessary,” but the remainder is not. He reaches 
this conclusion by subjectively deciding that the Leungs’ expenditure on flowers, newspaper 
announcements, and musicians was not necessary and unreasonably high. Chow concedes that the 
remaining expenses were appropriate. 

Under the circumstances of this case, the Leungs’ decision to undertake the funeral expenses that 

U.S. REPLY TO “RESPONSE” TO SENTENCING MEMORANDUM 
CR 14-00196 CRB 5 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


Case 3:14-cr-00196-CRB Document 1533 Filed 08/03/16 Page 7 of 10 


they did - with no anticipation of ever being reimbursed - was reasonable and there is no basis for 
saying the expenses were unnecessary. The section of the Mandatory Victims Restitution Act that 
provides for reimbursement of funeral expenses requires restitution in “an amount equal to the cost of 
necessary funeral and related expenses.” 18 U.S.C. § 366A(b)(3). Neither the statute nor the legislative 
history of this provision explains what Congress intended by including the word “necessary,” and Ninth 
Circuit caselaw is scant on the subject. See, e.g. United States v. Crawford, 169 F.3d 590, 593 (9 th Cir. 
1999)(affirming an order of restitution for funeral expenses, but not elaborating on what is meant by 
“necessary.”) However, other courts have addressed objections to funeral expenses and found them to 
be appropriate under the MVRA. For instance, in United States v. Iron Cloud, 312 F.3d 379, 382-83 (8 th 
Cir. 2002), the Eighth Circuit rejected the defendant’s objection to having to make restitution for $3,000 
spent by the victim’s family for a traditional Native American giveaway ceremony in commemoration of 
the victim. This was an expense above and beyond the actual funeral expenses. The Court upheld the 
district court’s determination that the religious ceremony was, for the victim’s family, “a necessary 
funeral or related services” expense. Id. In United States v. Bedonie, 317 F.Supp. 2d 1285, 1328-29 (D. 
Utah 2004), reversed and remanded on other grounds, 410 F.3d 656 (10 th Cir. 2005), the district court 
held that in a case of involuntary manslaughter, the MVRA required a restitution award including funds 
spent for the services of a Navajo medicine man as part of the victim’s funeral expenses. The victim 
was killed while a passenger in the car driven by the defendant, who was driving while intoxicated. Id. 
1288-89. The victim’s mother had decided to use a medicine man to perform the funeral services for her 
deceased son because her family lived according to Navajo traditions and considered this part of their 
own healing process. Id. 1327. The court rejected the defendant’s claim that only the basic burial 
service afforded to every deceased person should be covered by the statute, finding rather that “Congress 
did not intend such a stingy approach to compensating families who lose loved ones due to crimes of 
violence.” Id. It concluded that the medicine man expense was part of the cost of “necessary funeral 
and related expenses” as provided for in § 3663A(b)(3) and was reasonable under the circumstances. Id. 
1328-29. 

The same rationale should apply here. At trial, witnesses testified about Allen Leung’s stature in the 

Chinatown community and the fact that his funeral was attended by many prominent members of the 
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community. Photographs were introduced showing the crowds of citizens who lined the street in the 
vicinity of the hall where the commemoration service was held and the motorcade that followed the 
route, dictated by tradition, to the places that had meaning to Allen Leungs’ life, such as locations in 
Chinatown and his family home in the Marina district. Chow elected to participate in the murder of a 
prominent community leader; in fact, Chow had Leung killed precisely because of his leadership 
position and Chow’s desire to replace him. In an act of hypocrisy, Chow now argues against the 
expenses of the funeral of Allen Leung - the very event where Chow projected his power and ambition 
by attending in a white suit and being accompanied by bodyguards. The Leung family incurred funeral 
and related expenses that befitted an appropriate commemoration of life and death of their patriarch and 
community leader, and under the statute that is intended to compensate victims for their actual losses, 
Chow should be ordered to make restitution for the expenses that the family deemed necessary - and 
from which Chow perversely benefitted. 

C. The Forfeiture Requested by the Government Is Supported by the Evidence and Appropriate 

1. The Government Has Shown That the Conspiracy Received $225,000 in Proceeds 

Contrary to the defendant’s assertions, the government has proven that the actual amount of fees 
recovered by the co-conspirators was $225,000. As described in the government’s application for a 
preliminary order of forfeiture, the government and defense stipulated that between the dates cited 
above, Jordan delivered a total of $2,475,000 in cash to defendants Nieh, Siu, Chiu, Yun, and Pau to be 
laundered. See Trial Transcript at 1657-59, 1673-74; Trial Exhibit 21-408. Jordan testified that he paid 
Chow periodically for facilitating illegal transactions, including the money laundering transactions. 
Trial Transcript 1279-81. Also see, e.g. Trial Transcript 1360-61, 1380, 1455-56, 1536, 1572-75 
(testimony about some of Jordan’s payments to Chow for money laundering transactions). IRS Special 
Agent Bryan Wong then conducted an analysis of each cash delivery listed in Trial Exhibit 21-408 in 
order to trace the money. Trial Transcript 3943-44. Through analyzing bank records of accounts held 
by Nieh, Siu, Chiu, Yun, and Pau and the records for the Madison International account, SA Wong 
determined that the defendants routed the cash, minus the 10% service fee which was retained by the 
defendants, back to SA Jordan via checks or wire transfers. Trial Transcript 3933-37. Also see, Trial 
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Exhibits 40-001A, 40-001B (summary charts of transactions), Trial Exhibit 40-7731 (compilation of 
summary charts). Thus the service fee from the money laundering was $225,000. Trial Exhibit 40- 
7731. 

2. The Forfeiture Is Not Excessive 

“[A] punitive forfeiture violates the Excessive Fines Clause if it is grossly disproportional to the 
gravity of a defendant's offense.” United States v. Bajakajian, 524 U.S. 321, 334 (1998). “[Courts] 
generally consider four factors when weighing the gravity of an offense: ‘(1) the nature and extent of the 
crime, (2) whether the violation was related to other illegal activities, (3) the other penalties that may be 

imposed for the violation, and (4) the extent of the harm caused.’” United States v. Beecroft, F.3d 

, 2016 U.S. App. LEXIS 10659, 21-22 (9th Cir. Nev. June 13, 2016) citing United States v. 

$100,348.00, 354 F.3d 1110, 1122 (9th Cir. 2004). 

As the Court is very much aware, Chow’s crimes, which included not only VICAR murder, but a 
RICO conspiracy and conspiracy to commit murder in aid of racketeering (the conspiracy to kill Jim Tat 
Kong), were unquestionably serious. This seriousness is confirmed by the fact Chow is facing 
mandatory life in prison. Additionally, each of the money laundering count for which the defendant was 
convicted carry a maximum penalty of $500,000, far in excess of the forfeiture sought by the 
government. Finally, as discussed at length in the government’s sentencing memorandum, the harm 
caused by Chow’s actions - murder for hire, conspiracy to commit murder, murder, and political 
corruption - is incalculable. Therefore, the forfeiture sought is not grossly disproportional to the 
defendant’s crimes. 

3. The Criminal Conduct Generating the Forfeiture Was Foreseeable 

"So long as the sentencing court finds by a preponderance of the evidence that the criminal conduct 
through which the proceeds were made was foreseeable to the defendant, the proceeds should form part 

of the forfeiture judgment.” United States v. Christensen, F.3d , 2016 U.S. App. LEXIS 12738 

(9th Cir. Cal. July 8, 2016) citing United States v. Fruchter, 411 F.3d 377, 384 (2d Cir. 2005). “Specific 
proceeds need not be foreseeable. Hence, where a defendant was ‘aware of the scope of the racketeering 
enterprise, its proceeds were necessarily foreseeable to him.’” Id. 

// 
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Here, the record before the Court reflects that Chow was aware of the scope of the racketeering 
enterprise. Chow was convicted on all counts and, specifically, the jury found Chow guilty of each 
transaction upon which the money laundering amount was calculated. Docket No. 1283 pages 4-6 and 
9. Therefore, because the Chow was found guilty of each of the transactions on which the forfeiture 
amount was based, and it is clear that the scope of the criminal conduct was foreseeable to him, the 
forfeiture is appropriate. 


Dated: August 3, 2016 Respectfully submitted, 

BRIAN J. STRETCH 
United States Attorney 

Is L 

WILLIAM LRENTZEN 
SUSAN E. BADGER 
S. WAQAR HASIB 
Assistant United States Attorneys 
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